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6939.

E. A. Barber vs. C. Van Horn.

Error from Allen County.

AFFIRMED.

STLLABUS. BTTHBCOUBT. HOBTON, C. J

i Every partner Is a general agent of the
firm to carry out and transact Its business In

the usaal and ordinary way.
2. It Is the general principle relating to

commercial or trade partnerships that
each partner is the lawful agent of the part-
nership in all matters within the apparent
scope of .the .business. Deltz vs. Regnler, 27

Xas. 94
a. 'The knowledge of one partner concern-

ing partnership matters is constructively the
knowledge of all the members of the partner-
ship, although the other members are act-

ually ignorant thereof.
4. Where a private banking firm obtains

money for the purpose of carrying on Its usual
and ordinary business from another person
with the knowledge of all the members of the
firm, and executed firm note therefor, and
afterward one of the partners of the firm with-

draws from the assets of the firm sufficient
moneys to pay the note and falsely informs
the other members of the firm that the note
Is paid, and such note is shown by the books
of the firm to be satisfied and canceled, but Is
not in fact paid off, and such partner, without
the knowledge of the other members of the
firm, continues to pay interest upon the note,
and when due, renews the same in the name
of the firm, the new note, if the payee has no
notice to the contrary, is binding upon the
firm as a valid obligation thereof.

5. The fact that the partner signed his In-

dividual name to a renewal of the old note,
given by the firm, before signing that of the
Arm, may be considered by the trial court in
determining whether or not the payee had
reason to know the new note was executed
without the knowledge of the other partners,
or in fraud of their rights.

All the Justices concurring.
A true copy.
Attest: C.J.BROWN,
gui, Clerk Supreme Court

7103.

Lorenzo D. Stephenson, et al. vs. Albert II
Elliott.

Error from Jackson County.

REVERSED.

Stllabus. Bt thb Coubt. Hobton, C. J

1. Where the grantee of a deed enters Into
an agreement with the grantor tnai ne win

aiinf thA mnrtsiitrftg and en
cumbrances on the land conveyed at the time
of the execution or me aeea, dui oy tnu mu-.- !

niottVa nf tha nartiaa the deed In its
written form does not express this contract

) inrfMriintlnn tn rnform the written
instrument so as to conform to the Intention,
agreement and unaersianaing oi tne parties.

n wtma tVio ntna. aa a nart rtf tha con
sideration for the conveyance of a tract of
land, accepts a deed which provides that he
"assumes and agrees to pay all the claims,
mortgnRes and interest of whatsoever nature.a t tha rliu nf tha rlM(i." hn hnnnmna
thereby personally liable to the mortgagees to
pay tne mortgages uu tu piomiroa au wu
veyed to him.

All the Justices concurring.
A true copy.
Attest: C.J.BROWN,
seal Clerk Supreme Court

7183.

Harry Talcott vs. The First National Bank of
iarneu.

Error from Pawnee County.

AFFIRMED.

Stllabus. Btthb Coubt. Hobton.CJ

L A pass book given by a bank to a depositor
la not a written contract but is prima facte
-- ..i t . v . . j K.nV rasalvnd tha amnunta
O Villoma turn w .yv..-- - - - -
at the dates therein stated and binds the bank
like any other rorm or a receipt auu ia vyvu to

Kn arriAanra nllimdA.

X When an appeal Is taken to the district
COUrt irom tne juugmauk oi uc jusvibo v uu

' ..4 fnll nluiHInn ara fllnd in that
court,' the parties are bound thereby; and if
It appears irom we answer ui mo uoisuuoui
uia uv tuuuiiii-vii- i -
fenses Is alleged, and It is shown by the plead-
ings. Including the allegations In the answer
of the defendant that the plaintiff Is entitled
to Judgment the court may render Judgment,
upon the pleadings on the motion of the
plaintiff.

All the Justices concurring.
S:CPy' C. J. BROWN.

bxal Clerk Supreme Court

7134.

W.M.Benham and A.T. Lea vs. J. B. Smith.

Error from Cherokee County.

REVERSED.

Stllabus. Btthi Coubt. Hobton, C. J

1. The case of Hill vs. Bank, 42 Kas., S64,

followed.
2. A certain promissory note payable to S.

and signed "Win. M. Benham, President Odd
Fellows Hall Association; A. T. Lea. secre-
tary," wa suoa upon by snthtorlsl4M rjt

07531311 ADVOCATE.
.a TanVim and Lea nersonallr liable.

The answer alleged that the note waa the ob-

ligation of the Odd Fellows Hall Association
and referred to a mortgags given by the asso-

ciation to 8. upon certain real estate to secure
the note. Tne mortgage eouuuuou

"In witness whereof the, said party of the
..k..KAiuntAi) thia dAAd to be slirned

by its president and attested by its secretary
ana lis corpora wj c w i "" --

dandyeaforesaid. W,M.Bnhak.
President uoiumoua uuucuwn nov..Mvu.

Attest:
A. T. Lba, Secretary.

it.ij rrv.kb jbi. thAnrAaldant and secretary
of the association could introduce the mort-
gage and also parol evidence to "now they
. i A. Y,a aaanHatinn nnlv and that it
was the intention of all the parties to the
note to make it me obligation o oovii- -

tion.
All the Justices concurring.
A true copy.
Attest: C. J. BROWN,
8iiX Clerk Supreme Court

7123.

Union Taciflc Town Site Company vs. CharleB
rage, et ai.

Error from Shawnee County.

REVERSED.

STLLABUS. BT THB COURT. IIOBTON, C. J

in front nf a tnwn aita .nrnnratinn An- -

gaged fn building and promoting a town has
n Imnllnrl an th nrl tv tn nil W.haaA lllm hflP .ltd

other supplies for private individuals to con
struct DUliamgj upon tneir own lows, pur- -

cnasea oy mem xrom tne town mm uumpauy,
and tn make the corooratlon liable for such
lumber and supplies.

All tne justices concurring.
A true copy.
Attest: C. J. BROWN,
bxal Clerk Supreme Court

6975.

Bradley, Weeeler & Co, et al., vs. Frank Borln.

BT THB C. J

9545.

Error from Rooks County.

MODIFIED.

STLLABUS. COUBT. IIOBTON,

ai - j . --a. aI il.in an action ior usiuai uu u
wrongful levy of an attachment upon goods,
wares and merchandise, special damages for
loss oi pronts not auogeu iu tun iwuu u
nun u ivvuidivu.

All tne justices concurring.
A true copy.
Attest: C. J. BROWN,

g al Clerk Supreme Court

State ex reL, Alfred J. Harwl, vs. W.D.Webb,
juage, et ai.

Original Proceedings In Mandamus.

WRIT DENIED.

Stllabus. Bt thb Coubt. Hobton, C. J

With a view to substantial justice between
thn nartlai. a trial court even after a motion
for a new trial Is overruled, may reserve for
future consideration the question whether
Judgment should be entered upon the verdict
of the Jury. sec. avj, vim uoae.

All the Justices concurring.
A true copy.
Attest: C J. BROWN,
ibal Clerk Supreme Court

7151.

George P. Cole vs. J. M. Bower.

Error from Cowley County.

AFFIRMED.

Stllabus. Bt thb Coubt. IIobton, C. J

1. Where it Is urged that errors of law oc
curred unon the trial, and the record shows
that the motion for a new trial was overruled,
put neither the motion, nor the grounds con
tained therein are preserved, me supreme
court can not review tne same.

"A nartv who has given a receipt admit
ting payment In full has the right always to
ahnwhrnaml Avldance that it was given bv
mistake, and that It was untrue." Clark vs.
Marbourg, S3 Ka&, 471.

All the justices concurring.
A true copy.
Attest: C. J. BROWN,
(gXAL) Clerk Supreme Court

059.

Thomas A. Kirk vs. John O. Goodwin, etaL

Error from Wyandotte County.

AFFIRMED.

Stllabus. Btthi Coubt. Hobton, C. J

Wham a contractor enters into an agree
ment with the equitable owner of certain lots
tn furnish material and labor for the improve
ment of the same, and subsequently files a
mechanic's lien upon the lots, alleging therein
that ha haa furnished the material and per
formed the labor In accordanee with his con-

tract with the equitAble owner and that the
person contracted with Is the owner of the
lots, and afterwards In an action brought by
the contractor against such equitable owner
to recover a personal Judgment against him
for the material and labor furnished and to
foreclose his mechanic's lien upon the lots
the party, who has the legal title, is also wide
a deJsndant In that action, and such con- -

the equitable owner for the full amount of his
claim for material and labor and a foreclosure
of his mechanic's lien with a decree barring
therein all the title and Interest of the defend-
ant holding the legal title, and thereafter col-

lects a Dart of the Judgment from the pro
ceeds of the sale of the lots, and then snbse-miAnt-

brinira hla action to recover a nersonal
judgment against the part, who had the
legal title at the date of the former judgment,
upon tne ground mat sue a party agreed to

responsible and pay the contractor for
his work, if he would finish the same, such
contractor is not entitled to recover a new or
further judgment against the party, who held
formerly the legal title and was one of the de-

fendants in the prior action.
All tne justices concurring.
A true copy.
Attest: C. J. BROWN,
ssal Clerk Supreme Court

7109.

The Farmers' Stock Breeding Association vs.
Adam Scott, et aL

Error from Norton County.

REVERSED.

Stllabus. Bt thb Coubt. Hobton, C. J

DAA....ni.tUna mada hv a aallar tn a
purchaser after a contract of sale has been
consummate, are uu ;iuuuu.

1 To maintain an action for fraudulent
representation made to induce a sale, the rep- -

..4i . k.nnVnan Vnnum tn ha falaaruBoataiiiuu uiust ua,u u " - "
i a.i ..... .kmt nut laaat ha mint
have made it without reasonable grounds for

a Whore the seller gives to the purchaser
written warranty, the purchaser can not

maintain an action upon a contract of war-

ranty not included in such written instru-
ment received by him.

All tne justices concurring.
A true copy.
Attest: C. J. BROWN.
sxal Clerk Supreme Court

7095.

L. F. Crosby vs. W. P. Wilson, as Sheriff of La- -

Dette county,

Error from Labette County.

AFFIRMED.

Stllabus. Bt thb Coubt. Hobton, C. J

1 a i.A..,.t tn an Antirn ftharffA

of a court, wuere any portion of the same la
correctly given, is lnsumcient. oww vs.
Wllmia QltTaa VIA

2. In order topreserve in a case-mad- e all the.u.n.. intmAnnaA iiTurn t.h trial a fltfttfl- -

ment to that effect should be inserted in the
case itself, and not in the certificate of the
trial judge. Eddy vs. weaver, ja,as mu.

All the Justices concurring.
A true copy.
Attest: C.J.BROWN,
seal Clerk Supreme Court

7088.

Tootle, Hosea &. Co. vs. C. R. Rice, et al.

Error from Pratt County.

REVERSED.

Stllabus. Bt thb Coubt. Hobton, C. J

1 irks nmnartf nt a n nrahin is the
joint property of the partners and unless all
tne partners consent w uu bu, uuu pi hud. u
not dispose oi me property u u jjanuui'
.kit. aattafv Kin Individual dflbta.

2. The consent of a partner to the sale and
transler 01 tne joint property oi ia-- Prm
ship by one partner to satlsty his Individual
debts must be established In a satisfactory

n a .. miMiii, nnnn vamm and nnnnr.1UUUUC1, UUI 4 u ' wO "
tain inferences; otherwise the rights of
the partner way uo

naA and tha Aroditnra nf thA
partnership unjustly deprived of a priority of
payment out of the partnership assets,

ah tne justices cuuuurnug.

Attest!
copy.
T C. J. BROWN,

bial Clerk Supreme Court

7168.

In the Matter of the Estate of E. B. Mallory,
Deceased, and Fannie Mallory, Administra-
trix, vs. The Burlington & Missouri River
itaw roaa company in rieDrasaa.

Error from Atchison County.

AFFIRMED.

Stllabus. Bt thb Coubt. Johnston, J

1. Where a person dies intestate who is not
a resident or mnaoitant oi tne uhwj uw
time or nis oeatn, and wno leu no
within the state to be administered, a probate
court oi tne state nas no junsuicuuu w uiuo
letters of administration on the estate of such
Aii,.t.i. nH uikuralatura ara iaaned. the

acts of the court in doing so are utterly null
and void.

o lAitm ia laanad vithnnt antnorltv mav
be set aside by the court In which they are Is-

sued upon its own motion, or such action may
be taken at me instance oi anyone iuwotwu
in me administration; uu
has been brought by the administrator

ages for an injury alleged to have caused the
death of the Intestate, the company has suff-
icient Interest to make it a competent party to
institute proceedings for a revocation of the
letters of administration.

a. Where letters of administration are Is-

sued without jurisdiction, and the probate
court upon a hearing, determines and orders
that they be declared null and void, the per-

son illegally appointed as administratrix la
col eavntoi Vo appeal from iuch. an oxJsr

the

All the
A true conv.
Attest:
seal

7190.

bond required fromwithout giving appeal
ordinary appellants.

justices concurring.

C J. BROWN,
Cieik Supreme Court

Otis L. Thisler vs. J. J. Miller.

Error from Dickinson County.

AFFIRMED.

Stllabus. Bt the Coubt. Johnston, J
1. A Judgment in favor of the owner fnr thA

recovery of apart of anumberof animals from
an officer who had wrongfully seized them
upon an execution against auother than the
owner, where all of the animals were seized
and taken from the possession of the owner at
the same time and upon the same writ, is a
bar to the maintenance of another action by
me owner against tne omcer to recover me
remaining animals so seized and detained.

2. Amotion for anew trial on the ground
of newly discovered evidence will not be sus
tained wnere it appears mat me testimony
relied upon was within the knowledge of the

who was absent from the trial, but whoEarty, to communicate the facts to the
attorney who appeared in his behalf.

All the justices concurring.
A true copy.
Attest: C J. BROWN,
sxal Clerk Supreme Court

7126.

J. C. Ard vs. C. II. Pratt

Error from Allen County.

AFFIRMED.

Stllabus. Bt thb Coubt. Johnston J

In 1873, M. obtained a patent from the
United States for a tract of land, but never
took actual possession of the same. A., claim-
ing title, went Into possession of the same
land in 1873, but never paid any taxes thereon,
and this possession, which was exclusive and
adverse, continued for more than fifteen years,
and until the title of M. was extinguished by
adverse possession. The taxes on the land for
1883 were not paid, and It was sold to a
stranger for taxes, and a tax deed therefor
was issued In 1387. In 1889, and after the statute
of limitations had run against the patent title.
M. purchased the outstanding tax title and
subsequently conveyed the same to P.. who
brought an action to recover the land from A.
Held, That as M. owed no duty to A. to pay the
taxes, and as their claims to the land were an-

tagonistic, M. was not disqualified to purchase
the outstanding title nor was the grantee of
M. precluded from relying upon the same as
against the adverse possession and claim of A.

All the justices concurring.
A true copy.
Attest: C. J. BROWN,

8SAL Clerk Supreme Court.

9405.

Alfred Blaker, Administrator, etc., vs. Hood &
Kincalds and O. E. Morse, Receiver.

Error from Linn County.

AFFIRMED.

Stllabus. Bt thb Coubt. Johnston, J

1. The provisions of the constitution au-

thorizing the organization and control of
banks of circulation do not limit the legisla-
tive power nor operate to prohibit the enact-
ment of laws Imposing reasonable regulations
npon banks of deposit and discount

2. The act providing for the organization
and regulation of banks Chap. 43, laws of
1891 Is held to be within the scope of the
police power of the state and not an uncon-
stitutional infringement of private rights.

3. Tne act does not contravene the constitu-
tional provision which requires that "no bill
shall contain more than one subject, which
shall be clearly expressed in its title."

All the justices concurring.
A true copy.
Attest: C. J.BROWN,
Btxi Clerk Supreme Court

7183.

J. N. Stewart vs. M. E. Fowler Jc Co.

Error from Shawnee County.

AFFIRMED.

Stllabus. Bt thb Coubt. Johnston, J.

1, Under a contract whereby brokers agreed
with the land-owne- r to find a person with
whom the owner would make a contraot for
the sale of his land at a fixed price and upon
terms satisfactory to himself at a stipulated
commission, the brokers found a purchaser
who contracted with the owner for the land at
the price agreed upon, payments to be made
in Installments, and giving the owner the op-

tion in case of any default of the purchaser to
declare the contract and the payments there-
under forfeited. The purchaser was then
ready, willing and able to comply with the
conditions of the contract and subsequently
made two of the payments provided for, but
defaulted in the others, and the owner, In-

stead of enforcing the contract, chose to de-

clare a forfeiture and to retain the payments
which had been made, but declined to pay the
commission. Held, That the brokers had
earned their commission when the purchaser
was found by them and acoepted by the owner,
and that they cannot be deprived of the same
because the deferred payments were not made
by the purchaser and the terms of the con-
tract fully carried out

X A finding of the jury, based upon suff-
icient testimony, to the effect that the land-
owner accepted the services performed by tha
brokers. M CtMUPllAACQ ti)3 CQnoai


